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REGULAR COMMISSION 1VITG of March222010

Presentation Reports Consent Ordinance

Resolution Quasi Judicial Old Business New Business

SUBJECT TITLE Acquisition ofChoice Environmental Services Inc by Swisher Hygiene Inc

EXPLANATION The Townssolid waste hauler Choice Environmental Services of Broward Inc a

subsidiary ofChoice Environmental Services Inc Choice has notified the Town that Choice and all of its
subsidiaries have been acquired by Swisher Hygiene Choice has also provided the attached article Exhibit 1
explaining the transaction

We have consulted with the Town Attorney who advised that the Townsagreement with Choice addresses

assignments mergers and other changes ofcontrol at Section 19 ofthe Solid Waste Bulk Waste and Recycling
Collection Services Agreement between the Town and Choice the Agreement See Exhibit 2 The applicable
language in Subsection 192 states that In the event that CONTRACTOR is purchased by or merged with
another corporate entity it shall provide written notice ofsuch to the TOWN The TOWN has the sole discretion
to determine whether the CONTRACTORSability to perform its obligations under this Agreement has been
affected or impaired by such sale or disposition ofassets

Therefore the Town has the right to written notice which has been provided in Exhibit 1 The Town also has the

right under Section 192to determine whether this transaction affects or impairs Choices ability to perform under
the Agreement

Town staff has not been notified ofany intent to change and has not observed any changes in the Townssolid
waste operations following this transaction The same contact persons are working with the Town and the same

procedures equipment and activities are being used and taking place If at some point in the future Choice

changes its operations in the Town in a manner that violates the Agreement the Town retains its rights to address
such violations as a breach ofthe Agreement as provided in Section 99and elsewhere in the Agreement See
Exhibit 2

RECOMMENDATION We have no reason to believe that Choicesability to perform its obligations
under our agreement will be impaired by thesalemerger In fact the entrepreneur ofSwisher H Wayne
Hayne Huizenga ha a long history in the solid waste business and we have been informed that the current

management team is remaining in place

We recommend the Town Commission find that this transaction will not affect or impair Choicesability to

perform under the Agreement

EXHIBITS 1 February 17 2011 Letter from Grant J Smith re acquisition and attached news article
2 Sections 99 and 19 of the Agreement between the Town and Choice

Reviewed by Town Attorney Town Manager Initials
Yes No



EXHIBIT 1

Exhibit 1

t PIl V 1 R dN M N T A L

February l 7 201 l

VIAEMAIL

Ms Connie Hoffman

Town Manager
Town ofLauderdaleByTheSea
4501 Ocean Drive

LauderdaleByTheSeaEL31301

Re Sa c ofChoice Environmental Services Lnc and its Subsidiaries Choice
to Swisher Hygiene Inc Swisher

Dear Connie

As you may be aware this week Swisher entexed into a definitive agreement to
acquire Choice and it is expected subject to customary closing conditions that the
acquisition will be completed no later than March 31 2011 Swisher is a publicallytraded company listed on the NASDAQ and the Toronto Stock Exchanges NAADAQSWSH TSX SWI conhoiled by waste industry legendIIWayne Huizenga and his
partner Steve Bcrrard

As this is a stock purchasemeYger Choice wilIhe a wholly owned subsidiary of
Swisher with Swisher owning 100 of the stock of Choice No assignment of tle
contract Choice leas with LauderdaleByTheSeaTown is taking place and Choice
will continue to provide you with the same higlx level ofservice you have grownaccustomed to over the life ofthe relationship Choice plans to continue to comply with
the teens and conditions of our agrecrnent with the Town and now with the public
company behind us has additional financial resources expertise and other capabilitiesavailable to it to improve on our already great service The management ofChoice is
remainiig in place tlius you will continue to deal with the same great team of
professionals going fotward

In accordance with Section 19 ofour agreement with the Town please accept this
as written notice of the proposednansaction

Please contact me at your earliest convenience to discuss what additional
information you will need to grant the approval required under our agreement with the
Town

2860 State 12oad 84 Suite 103 Fnrc Lauderdale FL 33312 Tel 9547977971 Fax 9547977984

y wwwchoicewatocam



I have attached for your reference a copy of the press release announcing the

signing of the agreement

look forward to hearing from you soon

Respectfully submitted

C
Grant J Smith Esq
General Gounse

cc Susan Trevarthen Town Attorney

2860 State Road 84 Suite 103 Fort Lauderdale FL 33312 Tel 9547977974 Fax 9547977984

rwwwchoiceastecam
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Exhibit 2
EXHIBIT 2

Solid Waste Bulk Waste and Recycling
Collection Services Agreement

Between

The Town of Lauderdale ByTheSea Florida

and

Choice Environmental Services of Broward Inc

Effective July 1 2009

RFP090201



97 FACILITY INSPECTION RIGHTS

The TOWN may at reasonable times during the term hereof inspect the

CONTRACTORSfacilities and perform such inspections as the TOWN deems

reasonably necessary to determine whether the services required to be provided by the
CONTRACTOR under this Agreement conform to the terms hereof andor the terms of
the solicitation documents if applicable The CONTRACTOR shall make available to
the TOWN all reasonable facilities and assistance to facilitate the performance of
inspections by the TOWNSrepresentatives

98 LIABILITY FOR DELAYS OR NONPERFORMANCE DUE TO UNUSUAL
CIRCUMSTANCES

It is expressly agreed that in no event shall the TOWN be liable or responsible to the

CONTRACTOR or to any other person on account of any stoppage or delay in the
work herein provided for by injunction or other legal or equitable proceedings brought
against the TOWN or the CONTRACTOR or on account of any delay from any cause

over which the TOWN has no control The CONTRACTOR shall not be responsible for

delays or nonpertormance of the terms and provisions of this Agreement where such

delays ornonperformance are caused by events or circumstances beyond the control

of the CONTRACTOR The CONTRACTOR shall not be entitled to compensation for

such period of time as the delay or nonperformance shall continue but will be entitled
to prorata compensation once said work has been completed In the event of a strike

of the employees of CONTRACTOR or any other similar labor dispute which makes

pertormance of this Agreement by the CONTRACTOR substantially impossible
CONTRACTOR agrees that the TOWN shall have the right to call the bond hereinafter

described within one 1 week of such action and engage another person firm town

attorney or corporation to provide necessary services with the bond proceeds applied to

pay any difference between the Agreement price in effect and the costs charged by the

successor company In the event the bond is called the TOWN will first caIand use

the cashsurety bond posted by the CONTRACTOR

99 BREACH OF AGREEMENT

lf in the opinion of the Town Manager or the designated TOWN representative there

has been a material breach ofAgreement the Town Manager or designated TOWN

representative shall notify the CONTRACTOR in writing specifying the basis and

reason in which there has been a breach of Agreement If within a period of ten 10
calendar days from the date of CONTRACTORS receipt of the notice the
CONTRACTOR has not eliminated or otherwise cured the conditions considered to be a

breach of Agreement the Town Manager shall so notify the Town Commission in

writing and a public hearing shall be set for a date within fifteen 15 calendar days of
such notice to the Town Commission On the date of the hearing the Town

Commission shalt hear from the CONTRACTOR and the Town Commission shall make
a final determination as to whether or not there has been a breach of Agreement and
direct what further action shall be taken by the TOWN as hereinafter provided Pending
resolution of the alleged breach the provisions of Section 20 shall govern the
CONTRACTOR

910 TERMINATION

If the CONTRACTOR fails to begin work at the time specified or discontinues the

prosecution of the work or any portion thereof for any cause not excused as provided

zs



any act omission default or negligence whether active or passive of the CONTRACTOR or its
employees agents or subcontractors collectively referred to as CONTRACTOR regardless
of whether it is or is alleged to be caused in whole or in part whether joint concurrent or

contributing by any act omission default or negligence whether active or passive of the
Indemnities or any of them or ii the failure of the CONTRACTOR to comply with any of the

paragraphs herein or the failure of the CONTRACTOR to conform to statutes ordinances or

other regulations or requirements of any governmental authority Federal or State in connection
with the pertormance of this Agreement The CONTRACTOR expressly agrees to indemnify
and hold harmless the Indemnities or any of them from and against all liabilities which may be
asserted by an employee or former employee of the CONTRACTOR or any of its

subcontractors as provided above far which the CONTRACTORSliability to such employee
would othennrise be limited to payments under state Workers Compensation or similar aws

SECTION 19 ASSIGNMENT OF AGREEMENT NONTRANSFERABILITY

191 This Agreement or any portion or interest herein shall not under any circumstances be

sublet assigned transferred or otherwise encumbered by CONTRACTOR without the
advance express written consent of the TOWN which may or may not be granted at the
sole discretion of the TOWN

192 In the event that the CONTRACTOR sells or otherwise disposes of any assets during
the term of this Agreement or CONTRACTOR is purchased by or merged with another

corporate entity it shall provide written notice of such to the TOWN The TOWN has the
sole discretion to determine whether the CONTRACTORSability to pertorm its
obligations under this Agreement has been affected or impaired by such sale or

disposition of assets

SECTION 20 OPERATIONS DURING DISPUTE

In the event that any dispute arises between the TOWN and the CONTRACTOR
relating to this Agreement performance or compensation hereunder the CONTRACTOR shall
continue to render service and receive compensation in full compliance with all terms and
conditions of this Agreement as interpreted in good faith by the TOWN regardless of such

dispute
The CONTRACTOR expressly recognizes the paramount right and duty of the TOWN to

provide adequate Collection and disposal services to its residents and further agrees in
consideration of the execution of this Agreement that in the event of such a dispute if any it
will not seek injunctive relief in any court without first negotiating with the TOWN in good faith for
an adjustment on the matter or matters in dispute and upon failure of said negotiations to
resolve the dispute may present the matter to a court of competent jurisdiction in Broward

County Florida in an appropriate suit therefore instituted by it or by the TOWN

Notwithstanding the other provisions in this Section the TOWN reserves the right to
terminate this Agreement at any time whenever the service provided by the CONTRACTOR
fails to meet reasonable standards of the trade after TOWN provides written notice to the
CONTRACTOR pursuant to Section 9 of this Agreement Upon termination the TOWN may
call the bond and apply the cash and surety bond for the cost of service in excess of that
charged to the TOWN by the firm engaged for the balance ofthe Agreement period

36


