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Water Uriinage lrnprovements

SUBJECT TITLE Resolution 201146Authorizing a Construction and Maintenance Agreement
with the Plaza East Condominium and a Construction Contract with Miguel
Lopez Jr Inc for the Flamingo Avenue Storm Water Drainage Improvement
Project

EXPLANATION The Flamingo Avenue Storm Water Drainage Improvement Project is a priority project as the

Fountainhead Condominiumsparking garage first floor utility rooms and elevator shafts flood during significant rain

events It is also a time sensitive project because we accepted bids for the project on August 11 2011 and received a

very favorable low bid of111710 So far the contractor has agreed to honor this price monthtomonth

Cost Sharing Agreement with Plaza East

As we reported in the August 20 2011 Town ManagersReport we have been negotiating a cost sharing
agreement with Plaza East Condominium which is located at 4300 N Ocean Boulevard Fort Lauderdale FL

33308

As directed by the Commission our offer to Plaza East was for them to contribute 55 of the construction cost

including change orders subject to a limit of15000 based on their relative contribution ofstorm water to Flamingo
Avenue The Plaza East representative agreed to the 55 contribution but the finalization of the agreement has

dragged on

Pertinent Contract Terms

1 Plaza East will pay 61440 55 of the 11171000 construction cost and 55 ofany change order up

to a total payment of15000 for change orders for a maximum total of76440 Plaza East will pay half

ofwhat they owe by October 1 2012 and the remaining half by October 1 2013

IfPlaza East fails to pay the Town can give them notice to disconnect and if they dontdo so within 180

days certain conditions apply then the Town can disconnect them

2 The Town is obligated to maintain the drainage improvements to our standard which is to clean it about

every six months and after major storm events as needed

3 During the useful life of the drainage system which is defined as twenty years if capital improvements are

necessary Plaza East may participate or choose to disconnect

4 After the useful life of the drainage system if capital improvements are needed the Town may negotiate a

new arrangement with Plaza East or the Town can require them to disconnect
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Town policy is for agreements to be executed by the other party before it is scheduled for Commission consideration

however the Plaza East Condo Board does not meet until the end of the month and that would delay awarding the

construction contract another month If the contractor does not hold his price then we would have to rebid the project
and negotiate a new cost sharing agreement with Plaza East or direct Plaza East to disconnect from the system Since

time is of the essence and the Commission has only one meeting in December we are scheduling it first for

Commission action

The Resolution Exhibit I approves the execution ofthe cost sharing agreement only if Plaza East has provided us

with an executed agreement by December 29 2011 and the contractor has executed the construction agreement To

protect our interests both agreements will be executed by the Town at the same time

Award of Construction Contract

On August 11 2011 the Town received eleven l1 bids Exhibit 2 bid tab for ITB 110601 Flamingo Avenue

Drainage Project Miguel Lopez Jr Inc was the lowest responsive bidder with a bid of 111710 the

construction estimate provided by Chen and Associates was 275000 In the 20102011 budget the Commission

budgeted 311000 for the design and construction of this Projects The project design contract cost is 36000
and includes construction inspection services Assuming no change orders the project will cost approximately
147710 less than budgeted a 54 savings The project is scheduled to be completed within 120 days of issuing
the notice to proceed

Miguel Lopez was the contractor on the recently completed the West Trade Winds Drainage Project

The Resolution authorizes the execution of the construction contract at the same time as the Town executes the cost

sharing agreement with Plaza East The Town Purchasing Manual provides in Section III I Contract

Administration Subsection 2d Change Orders that Change orders that do not exceed the cumulative percentage
of the contract amount or dollar amount specifically referenced in the original contract approval by the Town

Commission The Resolution is drafted to authorize the Town Manager to approve changes orders that in the

aggregate do not exceed twenty 20 percent ofthe original construction price

RECOMMENDATION We recommend the Commission approve Resolution 201146which authorizes the

cost sharing agreement with the Plaza East Condominium and the construction contract with Miguel Lopez
subject to the conditions noted above

EXHIBITS 1 Resolution 201146and Exhibit A which is the cost sharing agreement and Exhibit B which

is the construction contract

2 Bid Tab

Reviewed by Town Attorney
Yes No

Town Manager Initials
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RESOLUTIONN0201146

A RESOLUTION OF THE TOWN OF LAUDERDALEBY

THESEA FLORIDA AUTHORIZING AN AGREEMENT

WITH MIGUEL LOPEZ JR FOR CONSTRUCTION OF

DRAINAGE IMPROVEMENTS FOR THE FLAMINGO

AVENUE STORMWATER DRAINAGE PROJECT AND AN

AGREEMENT WITH PLAZA EAST CONDOMINIUM FOR

COST SHARING FOR CONSTRUCTION OF THE

IMPROVEMENTS DIRECTING THE APPROPRIATE

TOWN OFFICIALS TO EXECUTE THE AGREEMENTS
PROVIDING FOR REPEAL OF ANY CONFLICTING

RESOLUTION PROVIDING FOR SEVERABILITY AND

PROVIDING AN EFFECTIVE DATE

WHEREAS the Town of LauderdaleByTheSea finds it in the best interest of the

Town to improve the stormwater drainage system located on Flamingo Avenue within the Town

19 and

20

21

22

23

24

25

26

27

28

29

30

WHEREAS the Town published Invitation to Bid No 110601 the ITB on July 2

2011 for construction of the stormwater improvements on Flamingo Avenue and

WHEREAS Town staff negotiated a contract with Miguel Lopez Jr the lowest

responsible and responsive bidder for the improvements described in the ITB and

WHEREAS Plaza East Condominium Plaza East which is located outside of the

Town boundaries has direct connections to the drainage system on Flamingo Avenue and

WHEREAS Plaza East wishes to continue to discharge to the improvements on

Flamingo Ave including the newly constructed improvements and

WHEREAS Plaza East anticipates providing 55 of the cost of the construction of the

improvements and to that end an Agreement has been negotiated with Plaza East in the form

attached as Exhibit A and



EXHIBIT 1

1 WHEREAS the Town Commission wishes to memorialize and approve these

2 Agreements under certain specific circumstances

3 NOW THEREFORE BE IT RESOLVED BY THE TOWN COMMISSION OF

4 THE TOWN OF LAUDERDALEBYTHESEA FLORIDA

5 Section 1 Each WHEREAS clause set forth is true and correct and herein

6 incorporated by this reference

7 Section 2 The Town Manager is hereby authorized to execute on behalf of the

8 Town the Agreement with Plaza East Condominium in the form attached as Exhibit A and

9 the Agreement with Miguel Lopez Jr in the form attached hereto as Exhibit Bboth with such

10 nonmaterial changes as may be approved by the Town Manager and Town Attorney as well as

11 such other documents necessary to implement the terms of the Agreements provided in both

12 cases the Town receives the executed Agreement from Plaza East executed by Plaza East and

13 delivered to Town on or before December 29 2011

14 Section 3 The Town Manager andorher designee and the Town Attorney are authorized

15 to take all actions necessary to implement the terms and conditions of these Agreements including

16 approving changes orders that in the aggregate do not exceed twenty 20 percent of the original

17 construction price

18 Section 4 All resolutions or parts of resolutions in conflict herewith are hereby repealed

19 to the extent of such conflict

20 Section 5 If any clause section or other part of this resolution shall be held by any

21 court of competent jurisdiction to be unconstitutional or invalid such unconstitutional or invalid



EXHIBIT 1

1 part shall be considered as eliminated and in no way affecting the validity of the other provisions

2 of this resolution

3 Section 6 This resolution shall become effective immediately upon its passage

4 PASSED AND ADOPTED this day of December 2011

5

6

7 Mayor Roseann Minnet

8

9 Attest

10

11

12

13
14 June White CMC Town Clerk

15 CORPORATE SEAL
16

17

18 APPROVED AS TO FORM

19

20
21

22 Susan L Trevarthen Town Attorney



EXHIBITA to Resolution 201146

CONSTRUCTION COST SHARING AND MAINTENANCE AGREEMENT

FOR FLAMINGO AVENUE DRAINAGE PROJECT

NOW THEREFORE in consideration ofthe sum ofTen and 00100Dollars 1000 paid by each

party to the other and other good and valuable consideration the receipt and sufficiency ofwhich are hereby
acknowledged the parties agree as follows

Recitals The recitals are hereby restated and incorporated herein for all purposes

2 Construction Cost Sharing PLAZA EAST shall reimburse the TOWN for 55 of

111710006144000 representing the cost of construction of the Improvements and 55 of any

change order for the construction of the Improvements The PLAZA EAST total contribution for

construction including all change orders is limited to 76440 The TOWN shall provide documentation

to PLAZA EAST of the construction cost of the improvements upon completion and acceptance by
TOWN of the Improvements PLAZA EAST shall pay the TOWN according to the following payment
schedule

a 275of the total paid for construction including change orders subject to

the limited noted above shall be paid by PLAZA EAST to TOWN on or

before October 1 2012 and

275of the total paid for construction including change orders subject to

the limited noted above shall be paid by PLAZA EAST to TOWN on or

before October 1 2013

3 Change Orders In all nonemergency situations the TOWN shall provide a copy of

any proposed change order to PLAZA EAST at least three 3 calendar days in advance of the date the

Town intends to authorize the change order Any emergency change order shall be delivered to PLAZA

EAST at the earliest practical date

4 Right to Discharge to the Improvements PLAZA EAST shall have no ownership or

equity interest in the Improvements By virtue of the payment of 55 of the construction cost of the

Improvements PLAZA EAST may continue to discharge its roof storm water though the existing
connections to the Improvements subject to the provisions hereof

a PLAZA EAST shall not take any action that would increase its discharge of storm water

to the Improvements without the written permission ofthe TOWN

b The parties acknowledge that at some future time PLAZA EAST may be required by a

regulatory agency to disconnect from the Improvements In the event PLAZA EAST

disconnects or discontinues discharging to the Improvements PLAZA EAST is not

entitled to any return refund or payment from TOWN of any funds paid by PLAZA

EAST under this Agreement

c PLAZA EAST shall after receiving arightofwaypermit from the TOWN at its sole

expense make all repairs necessary to the roof drain roof leaders that connect to the

Improvements

2
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EXHIBIT A to Resolution 201146

CONSTRUCTION COST SHARING AND MAINTENANCE AGREEMENT

FOR FLAMINGO AVENUE DRAINAGE PROJECT

Liaisons

a The Town liaison for this project is Don Prince Municipal Services Director 954640

4233 or by email to DonPLBTSflgov
b The PLAZA EAST liaison shall be

6 Default Time shall be of the essence for all payments due pursuant to this Agreement
In the event PLAZA EAST fails to pay TOWN in accord with the above payment schedule TOWN may

give PLAZA EAST 30days written notice to stop discharging their roof drain roof leaders and surface

sheet flow to the Improvements in Flamingo Avenue and PLAZA EAST agrees to permanently stop
discharging into the Improvements within90days of said notice IfPLAZA EAST has not disconnected

by the 91S day following said notice but has secured the services of a professional design firm and

provides TOWN evidence that the design of their alternative discharge system is at least 50 complete
PLAZA EAST shall have an additional 90 days to stop discharging to the Improvements or another time

period to be agreed to in writing by the Town Manager and PLAZA EAST

Unless the Town is in breach of this Agreement in the event PLAZA EAST fails to stop discharging to

the Improvements in accord with the foregoing TOWN may disconnect the roof drain roof leaders
PLAZA EAST shall have no claim against TOWN for any consequences related to the disconnection due

to this default

7 Right ofEntry Agents representatives contractors and employees of the TOWN may

enter upon the Property at all reasonable tunes and hours to conduct surveys review water flows and

exercise any other uses reasonably necessary to design construct operate and maintain the

Improvements At TOWNSrequest PLAZA EAST agrees to grant the TOWN a written recordable

easement across the Property in a form approved by TOWN providing for all of these uses When

practicable TOWN shall provide PLAZA EAST reasonable notice of its need to access the Property
PLAZA EAST is permitted to come on TOWN property to provide repairs to its roof drain roof leaders
after receiving the appropriate permit from TOWN and providing TOWN reasonable advance notice of

entry and proof ofappropriate insurance coverage

Maintenance Obligation

a TOWN shall be responsible at its sole expense for maintenance of the Improvements
The Improvements shall be cleaned routinely with the appropriate equipment at intervals

of approximately six months in order to remove sediments debris and other pollutants
from the Improvements TOWN acknowledges additional maintenance may be required
after storm events to avoid sediment accumulation

PLAZA EAST at all times and for any reason may at its sole expense engage the

TOWNscontractor or the TOWN to perform maintenance activities Should the

TOWNscontractor or TOWN not be available PLAZA EAST may hire a contractor

with the appropriate experience licenses and equipment oftheir choosing to do the work

3
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EXHIBIT A to Resolution 201146

CONSTRUCTION COST SHARING AND MAINTENANCE AGREEMENT

FOR FLAMINGO AVENUE DRAINAGE PROJECT

9 Future Capital Improvements During the useful life ofthe Improvements the parties
shall fund the necessary capital improvements according to the proportionate shares established in Section

2 For purposes of this Agreement the useful life ofthe Improvements shall be twenty years

a During the useful life of the Improvements the parties shall meet and confer regarding
any needed capital improvements to the drainage system PLAZA EAST retains the

option not to participate in capital improvements In the event PLAZA EAST receives

notice from TOWN of intent to make a capital improvement and PLAZA EAST fails to

respond or responds in the negative PLAZA EAST shall discontinue discharging to the

Improvements within 365days of notice by TOWN unless a shorter time period is

required to meet a regulatory requirement or necessary to protect property or another time

period is agreed to in writing by the Town Manager and PLAZA EAST In such case the

shorter time period shall prevail In the event PLAZA EAST fails to stop discharging to

the Improvements in accord with the foregoing TOWN may disconnect the roof drain

roof leaders PLAZA EAST shall have no claim against TOWN for any consequences
related to the disconnection due to this default

b After the useful life of the Improvements PLAZA EAST may continue to discharge to

the Improvements until such time as capital improvements to the drainage system are

needed At that time the parties shall meet and confer regarding any needed capital
improvements to the drainage system If capital improvements are needed the TOWN

may at its sole discretion require PLAZA EAST to discontinue discharging to the

Improvements within 365days of notice by TOWN unless a shorter time period is

required to meet a regulatory requirement or necessary to protect property or another

time period is agreed to in writing by the Town Manager and PLAZA EAST In the

event PLAZA EAST fails to stop discharging to the Improvements in accord with the

foregoing TOWN may disconnect the roof drain roof leaders PLAZA EAST shall

have no claim against TOWN for any consequences related to the disconnection due to

this default

Notwithstanding the above the TOWN may make any repair upgrade or addition to the Improvements it

deems necessary at its expense at any time without the consent ofPLAZA EAST

10 Release TOWN shall have no liability to PLAZA EAST or its employees contractors

agents and invitees in connection with the Improvements or this Agreement or the subject matter hereof
including without limitation in connection with related to or arising from the TOWNSmaintenance

andor repair of the Improvements or lack thereof PLAZA EAST hereby releases the TOWN its

officials employees and agents with respect to the foregoing and with respect to any claim related to

disconnection from the Improvements due to default by PLAZA EAST hereunder

11 Warranty of Improvements The TOWN does not by virtue of this Agreement or

otherwise make any warranty or guaranty with regard to the effectiveness of the Improvements

12 Attorneys Fees The prevailing party in any action or suit pertaining to or arising out of

this Agreement shall be entitled to recover in addition to costs and disbursements allowed by law

4
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EXHIBIT A to Resolution 201146

CONSTRUCTION COST SHARING AND MAINTENANCE AGREEMENT

FOR FLAMINGO AVENUE DRAINAGE PROJECT

reasonable attorneys fees and costs as well as attorneys fees and costs incurred in enforcing this

provision

13 Waver of Jury Trial The TOWN and PLAZA EAST knowingly irrevocably
voluntarily and intentionally waive any right either may have to a trial by jury in state and or federal court

proceedings in respect to any action proceeding lawsuit or counterclaim based upon this Agreement
andor arising out of under or in connection with the services performed hereunder or any course of

conduct course ofdealing statements or actions or inactions ofany party hereto

14 Notices Whenever any party desires to give notice unto any other party it must be given
by written notice sent by certified United States mail with return receipt requested by hand delivery or

by facsimile transmission with confirmation of receipt addressed to the party for whom it is intended and

the remaining party at the places last specified and the places for giving ofnotice shall remain such until

they shall have been changed by written notice in compliance with the provisions of this section For the

present PLAZA EAST and the TOWN designate as the respective places for giving ofnotice

TOWN Town Manager
4501 Ocean Drive

LauderdaleByTheSea FL 33308

COPY TO Town Attorney
4501 Ocean Drive

LauderdaleByTheSeaFL 33308

PLAZA EAST President Board ofDirectors

4300 N Ocean Boulevard

Fort Lauderdale FL 33308

COPY TO

15 Severability Ifany provision of this Agreement or application thereof to any person or

situation shall to any extent be held invalid or unenforceable the remainder ofthis Agreement and the

application of such provisions to persons or situations other than those as to which it shall have been held

invalid or unenforceable shall not be affected thereby and shall continue in full force and effect and be

enforced to the fullest extent permitted by law

16 Governing Law This Agreement shall be governed by the laws of the State ofFlorida

with venue lying in Broward County Florida

5
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EXHIBIT A to Resolution 201146

CONSTRUCTION COST SHARING AND MAINTENANCE AGREEMENT

FOR FLAMINGO AVENUE DRAINAGE PROJECT

17 Extent of Agreement This Agreement represents the entire and integrated agreement
between the TOWN and the PLAZA EAST and supersedes all prior negotiations representations or

agreements either written or oral

IN WITNESS WHEREOF TOWN and PLAZA EAST have executed this Agreement as of the

date set forth above

PLAZA EAST

By

Title

Date

Approved by the Board ofDirectors at its meeting of 2011

TOWN

By
CONSTANCE HOFFMANN TOWN MANAGER

ATTEST

JUNE WHITE CMC TOWN CLERK

APPROVED AS TO FORM

TOWN ATTORNEY

Date

6
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November 8 2011

Town ofLauderdale By The Sea

4501 North Ocean Drive

Lauderdale By The Sea Florida 33308

ATTN Don Prince

Subject Flamingo Avenue Stormwater Improvements
Level ofService Criteria

Mr Prince

f arTSLi1
Qqru

Chen Moore and Associates has developed the design plans for the Flamingo Avenue stormwater

Improvement Project to reduce the existing flooding problems encountered with the public right ofway

area during and after heavy rainfall events The level ofservice criteria for drainage ofpublic roadways
defines that the peak flood elevation during a10year storm event should not exceed the lowest crown of

road elevation to ensure the roadway is passable for vehicular traffic The proposed stormwater

improvenents along Flamingo Avenue were designed to handle the stormwater runoff from 10year
storm event The South Florida Water Management District defines a 10year storm event to be 9 inches

of rainfall over a24hour period or 12 inches of rainfall over a 72hour period As part ofour analysis
we identified the extents of land area which can be expected to contribute stormwater runoff into the

public right of way area ofFlamingo Avenue which include the Flamingo Avenue public right ofway

the Fountainhead parking area the Plaza East parking area and the Plaza East roof area as displayed on

the attached map According to our stormwater calculations for the project area the peak flood elevation

during a 10year storm event can be expected to reach 650 feet elevation which is lower than the

lowest crown of road elevation of682 feet elevation as measured by the topographic survey of the

project area Please note that localized ponding could still be expected during a 10year storm event but

this ponding should not reach the crown ofroad elevation

Please do not hesitate to contact me if there are any additional questions or further information is

needed I am available to discuss these concerns at your convenience I can be reached at

jmcclair cr chenmoorecomvia email or 954 7300707x131 via telephone

Respectfully submitted

r CHEN O AND ASSOCIATESM ORE

Jason McClair PE LEED AP

Senior Engineer

6feare diverse and highly molinatedprofisslanals fiuilding solutions for yotr with apassion Because we believe

PREASURG COAST GAINESVILLE OFFICE
BROR ARD

500 West Cypress Creek Road Suite 4l0

MIAMIDARE
1400 Biscayne Center Suite 204

PALM BEACH

500 Australian Avenuc SouhSuite 710
S l0 SE Dixie Highway

Stuart FL 34996

14 E University Avenue Suite 20G

Gainesville FL 32601
Fort Lauderdale Florida 33309 Miami Florida 33132 West Palm Beach FL 33401

Telephone 772 919701R Telephone 352 3741997

Telephone 954 7300707 Telephone 786 4971500 Telephone 56l7466900
Fax 792 9197019 Fax3522440875

Fax9547302030 Fax 7864972300 Fax5617468333
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EXHIBIT A to Resolution 201146

CONSTRUCTION COST SHARING AND MAINTENANCE AGREEMENT

FORFLAMINGO AVENUE DRAINAGE PROJECT

THIS CONSTRUCTION COST SHARING AND MAINTENANCE AGREEMENT the
Agreement is made and entered into as of the day of 2011 by and between the TOWN OF

LAUDERDALEBYTHESEA a Florida municipal corporation TOWN whose mailing address is

4501 N Ocean Drive LauderdalebytheSea FL 33308 and PLAZA EAST CONDOMINIUM PLAZA
EAST whose mailing address is 4300 N Ocean Boulevard Fort Lauderdale FL 33308

RECITALS

WHEREAS PLAZA EAST is the fee simple owner of certain real property located at 4300 N

Ocean Boulevard Fort Lauderdale FL 33308 the Property which is abutting the south boundary of the

TOWN and

WHEREAS in approximately 1984 the parties were notified by Broward County that discharge of

storm water to the beach must be discontinued and

WHEREAS in about 1985 the PLAZA EAST and the Fountainhead Condominiums each

contributedonehalfofthe cost to construct the drainage system that currently exist in Flamingo Avenue and

WHEREAS stormwater flows from the Property on to TOWN right ofway and stormwater flows

directly from the PLAZA EASTSroof drain roof leaders into the drainage system located in Flamingo
Drive and stormwater in major rain events exceeds the capacity of the TOWNSstormwater drainage
infrastructure in Flamingo Avenue and

WHEREAS the TOWN wishes to mitigate drainage concerns in this area and which drainage
concerns are exacerbated by the drainage flowing from the Property on to TOWN property and

WHEREAS the TOWN plans to construct certain improvements on TOWN property the

hnprovements to help alleviate the drainage concerns in the area and

WHEREAS PLAZA EAST has agreed to contribute 55 of the cost of construction of the

Improvements and

WHEREAS Chen Moore and Associates acivil and environmental engineering firm designed the

Improvements to handle a 10year storm event as described in Exhibit A and

WHEREAS the TOWN issued Invitation to Bid No 110601 on July 1 2011 and Miguel
Lopez was the lowest responsible bidder in the amount of111710 and

WHEREAS once this Agreement is executed the TOWN will award a contract to Miguel Lopez
in the amount of111710 to construct the Improvements and

WHEREAS the TOWN has agreed to be responsible for the maintenance ofthe Improvements

1
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Exhibit B to Resolution 201146

TOWN OF LAUDERDALEBYTHESEA

CONSTRUCTION CONTRACT

This Contract the Contract is dated as of the day of December 2011 by
and between The Town of Lauderdale by the Sea hereinafter called the Town and Miguel
Lopez Jr Inc hereinafter called Contractor located at 7711 NW 74 Ave Medley Florida

33166

Town and Contractor in consideration of the mutual covenants hereafter set forth the

receipt and sufficiency of which is hereby acknowledged agree as follows

DEFINITIONS

Acceptance The formal action by the Town accepting the Work as being complete after

review and recommendation for same by the TownsRepresentative

Addenda Supplemental instructions andor instruments issued by the Town which may be

prior to the opening of the Bids

Application for Payment The form Contractor shall use to request payments and which may

require supporting documentation

Architect The individual or firm designated by the Town to be the Projects representative for

architectural related matters during construction of the Project

Bid The offer or proposal of the Bidder including all Bidding Documents setting forth the

prices for the Work to be performed
Bidder Any person or entity submitting a proposal for the Work described in the Bidding
Documents

Bidding Documents All documents provided in the Invitation to Bid including but not limited

to the following Instructions to Bidders Bid Form Bid Bond Sample Contract for Construction
all documentation accompanying Bid post Bid documentation submitted Qualifications

Statement General Conditions Technical Conditions Supplemental Conditions Plans and

Specifications and any Addenda issued

Bonds Performance and payment bonds referenced herein maintenance bond andor any

otherapplicable instruments of security provided pursuant to the Project

Claim A written demand or assertion by Town or Contractor seeking an adjustment of Contract

Price Contract Times or both or other relief with respect to the terms of the Contract

Documents A demand for money or services by a third party is not a Claim

Change Order A document recommended by the TownsRepresentative which is signed by
Contractor and Town and authorizes an addition deletion or revision in the Work or an

adjustment in the Contract Price or the Contract Time issued on or after the Effective Date of

the Contract



Exhibit B to Resolution 201146
Town ofLauderdaleByTheSea

Flamingo Drainage Project

Contract also Contract for Construction or Agreement The written instrument memorializing
the Contract between Town and Contractor describing the Work to be performed and the

relationship between the parties

Contract Documents The Contract Documents consist of but are not limited to the

Drawings Plans and Specifications Project Contract Bid Form all Bidding Documents post
Bid documentation Qualifications Statement Addenda Notice of Award Notice to Proceed
Certificates of Insurance Bonds the General Conditions Supplementary Conditions Permits

any additional documents that are submitted relative to the Bid and all changes amendments
modifications and supplements issued on or after the Effective Date of the Contract

Cost of the Work The sum of all Costs necessarily incurred and paid by Contractor in the

proper performance of the Work as specifically may be limited by provision of the Contract

Documents

Contract Price The total compensation payable by Town to Contractor under the Contract

Documents as stated in the Contract for satisfactory completion of the Work

Contract Time The number of days allowed in the Contract for the completion of the Work

Contractor The person firm or corporation with whom Town has entered into the Contract for

the performance of the Work

Day A calendar day of 24 hours measured from midnight to the next midnight

Defective Unsatisfactory faulty or deficient nonconforming with the standards of the

Contract Documents or failing to meet the requirements of any inspection reference standard
test or approval referred to in the Contract Documents or damaged prior to the

recommendation for final payment by the TownsRepresentative

Drawings The drawings diagrams illustrations and other data which show the character

extent and scope of the Work to be performed and which have been prepared by the Architect

andor Engineer for the Project and approved by the Town

Effective DateThe date indicated in the Contract on which it becomes effective If no such date

is indicated the date on which the Contract is last signed and delivered

Engineer The individual or firm designated by the Town to be the TownsRepresentative for

engineering related matters during construction of the Project

Environmental Law Any and all local state or federal law rule ordinance bylaw or

regulation pertaining to environmental regulation contamination cleanup or disclosure

including without limitation The Comprehensive Environmental Response Compensation and

Liability Act of 1980 CERCLA The Resource Conservation and Recovery Act RCRA The

Toxic Substances Control Act TSCA The Clean Water Act CWA The Clean Air Act

CAA and The Marine Protection Research and Sanctuaries Act MPRSA The

Occupational Safety and Health Act OSHA The Superfund Amendments and

Reauthorization Act of 1986 SARA Chapters 161 253 373 376 and 403 Florida Statutes
the rules and regulations of the Florida Department of Environmental Protection or other state

Page 2
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Exhibit B to Resolution 201146
Town ofLauderdaleByTheSea

Flamingo Drainage Project

superlien or environmental cleanup or disclosure statutes including all state and local

counterparts of such laws

Field Order A written order issued by the Towns Representative which orders minor changes
in the Work but which does not involve a change in the Contract Price or the Contract Time

Final Completion The point at which subsequent to Substantial Completion all Work or a

phase of the Work if applicable required under the Contract Documents has been fully and

properly completed including but not limited to punch list items issuance of certificates of final

occupancy andor use issuance by all governmental andor governing authorities having
jurisdiction over the Work of all required final approval permits and licenses required delivery
of record drawings electronic files and manuals to the Town

Hazardous Substance Any element constituent chemical substance compound or

mixture which are defined in or included under or regulated by any Environmental Law

Notice of Award The written notice by Town to the lowest responsive responsible Bidder

indicating award of the Bid

Notice to Proceed A written notice given by Town to Contractor fixing the date on which the

Contract Time will commence and on which Contractorsobligations commence

Project The Work to be performed under the Contract Documents which may be the whole or

apart as may be indicated in the Contract Documents

Punch List A list of items of Work compiled by inspection by the Architect andor Engineer
andor the Towns Representative which are incomplete unperformed deficient andor

inconsistent with the Contract Documents

Responsible Bidder Any person or entity submitting a Bid who maintains a permanent place of

business meets the qualifications of the Bidding Documents has adequate equipment and

personnel to complete the Work within the established time limits has adequate financial

resources to meet current obligations plus the obligations required to perform the Work and who

or which has not defaulted on a prior contract with the Town

Samples Physical examples of materials equipment or workmanship that are representative of

some portion of the Work and which establish the standards by which such portion of the Work

will be judged
Schedule of Values A schedule of the intended and required progress of the Work including
critical path activities and completion dates therefor

Shop Drawings All drawings diagrams illustrations schedules and other data which are

specifically prepared by or for Contractor to illustrate some portion of the Work and all

illustrations brochures standard schedules performance charts instructions diagrams and

other information prepared by a Supplier and submitted to Town by Contractor to illustrate

material or equipment for some portion of the Work
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Site Lands or areas upon which the Work is to be performed including rightsofway and

easements for access thereto and all lands and any area which is designated for the use of

Contractor in performance of the Work

Specifications Those portions of the Contract Documents consisting of written instructions

and technical descriptions of materials equipment construction systems standards and

workmanship as applied to the Work and the administrative details applicable thereto

Subcontractor An individual firm or corporation who enters into a Contract with Contractor

for the performance of any part of ContractorsWork

Submittals Documents or Shop Drawings reflecting how a particular aspect of the Work is to be

fabricated and installed Contractorssubmittals include shop drawings product data samples
mockups test results warranties maintenance agreements Project photographs record

documents field measurement data operating and maintenance manuals reports certifications

and other types of information described in the specifications
Substantial Completion A level of completion indicating substantial compliance with the

Contract Documents as certified in writing by Towns Representative and recommended by the

Architect andor Engineer such that the Town or its designee can have beneficial use or

occupancy of the Project and can use or operate the Project in all respects for its intended

purpose In the event the Work includes more than one Phase the Town at its discretion may
set Substantial Completion dates for each Phase and may impose provisions for liquidated
damages for each Phase including Final Completion

Supplementary Conditions That part of the Contract Documents which amends or

supplements the Bidding Documents

Supplier A manufacturer fabricator supplier distributor materialman or vendor having a

direct contract with Contractor or with any Subcontractor to furnish materials or equipment to be

incorporated in the Work by Contractor or any Subcontractor

Surety The entity or individual which is bound by the Performance Payment andor

Maintenance Bond with and for the Contractor and which contracts to be responsible for the

Contractorsacceptable performance of the Work and for his payment of all debts pertaining
thereto in accordance with the Bond documents and Section 25505 Florida Statutes

Total Base Bid The sum of all the unit prices multiplied by the quantities as provided in the

Bid Form

Underground Facilities All pipelines conduits ducts cables wires manholes vaults tanks
tunnels or other such facilities or attachments and any encasements containing such facilities

which have been installed underground to furnish any of the following utility services or

materials including but not limited to electricity gases steam liquid petroleum products

telephone or other communications cable television sewage and drainage removal traffic or

other control systems or water

Towns Representative The individual designated by the Town to act as the Towns

Representative with respect to Contractors performance of the Work Such individual shall
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have authority to transmit instructions receive information and make decisions with respect to

the performance of the Work

Work Also referred to as the Project The entire completed construction or the various

separately identifiable parts thereof required to be furnished under the Contract Documents

Work is the result of performing services furnishing labor and furnishing and incorporating
materials and equipment into the construction all as required by the Contract Documents

BOCC Broward County Board of County Commissioners

DCA Florida Department of Community Affairs

DOH Broward County Department of Health

EPA Environmental Protection Agency
FDEP Florida Department of Environmental Protection or DEP
FDOT Florida Department of Transportation or DOT
FEMA Federal Emergency Management Agency
SFWMD South Florida Water Management District

TDC Tourist Development Council

USACOE United States Army Corps of Engineers

Article 1 WORK

11 ProjectlWork Contractor shall complete all Work as specified or indicated in the

Contract Documents The Work also referred to as the Scope of the Work is generally
described as the following

The Work of this Contract comprises the construction of Stormwater Improvements on

Flamingo Avenue for the Town of Lauderdale by the Sea The Work will include but not

be limited to Site preparation earthwork dewatering drainage installation and

improvements roadway and driveway restoration The limits of the Flamingo Avenue

Stormwater Improvements are bounded by A1A to the West by the Ocean to the East
and by the Fountainhead Condominiums to the South

12 Schedule of Values Within ten 10 days from the preconstruction conference and

before submission of the first Application for Payment the Contractor shall submit a

Schedule of Values for the Work which shall include critical path activities proposed
completion dates for such activities and an indication of the percentage of Final

Completion of the Work each subsequent critical path activity will reflect The Schedule

of Values will be reviewed by the Town for acceptance as providing an orderly
progression of the Work to completion within the Contract Time and for payment
purposes The finalized Schedule of Values shall be resubmitted by Contractor at

Townsrequest until written approval by Town is obtained

13 Additional Services At any time the Town may request the Contractor to provide
additional services the Additional Services Additional Services shall be authorized by
execution of a Change Order at the value calculated as described herein and in the

Contract Documents The cost for any Additional Services performed under any renewal
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term of this Contract if any shall be at the same terms and conditions contained in this

Contract

14 Change Orders For changes in the Work Contract Time any Additional Services

required hereunder or other changes the Contract Price shall be increased if
applicable by an amount equal to Contractorsadditional Cost of Work defined on the

Contract Documents on a unit price basis if applicable on a lump sum basis or as

otherwise agreed and specifically set forth in the Change Order If there is a decrease in

the Scope of Work the Contract Price shall be decreased by the amount of actual costs

associated therewith based on the Cost of the Work andor unit prices as applicable
and lowered profit or as otherwise agreed and set forth in the Change Order All

Change Order Requests shall be made on the form attached as Exhibit 1A

Contractorsresponse to such request shall be made on the form attached as Exhibit 1

B All Change Orders shall be executed on the form attached hereto as Exhibit 1C
which shall be binding on the parties when fully executed Disputes shall be governed
by the provisions of the Contract Documents

15 Emergency Change Orders In the event that changes in the Work are required on an

emergency basis in order to protect the health and safety of the public the Contractor

shall proceed at the direction of the TownsRepresentative without a written Change
Order from Town to the limited extent described herein The Contractor shall keep
separate records of all costs and time required to perform the Work After review and

approval by the Town the Contractor shall invoice Town on a time and materials basis

In the event that the Work can be stopped without any further harm to the public but

additional Work is necessary the Contractor shall deliver an estimate to the Town as

soon as practical and the requirements of this Article shall be met before the Contractor

resumes the changes to the Work or additional Work

16 Supplements Minor Variations or Deviations from or in the Work The

requirements of the Contract Documents may be supplemented and minor variations

and deviations in the Work may be authorized by one or more the following ways

a Approval of a Shop Drawing Sample or Submittal by TownsRepresentative or

b Written interpretation or clarification by Towns Representative which does not

adjust the Contract Price or Contract Times Field Order or

c A Change Order on the form reflected as Exhibit 1 hereto

17 Subcontractors Simultaneously with execution of this Contract the Contractor shall

prepare and submit for Townsapproval the names of the persons or entities proposed
by the Contractor to furnish materials equipment or services for each portion of the

Work The Contractor shall contract solely in its own name and behalf and not in the

name or behalf of Town with the selected Subcontractor or Subconsultant The

Contractor shall not contract with any Subcontractor Subconsultant materialman
vendor or supplier to whom Town has made reasonable objection or with whom the

Town could not lawfully enter into a contract
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Article 2 TOWNSREPRESENTATIVE ARCHITECT AND ENGINEER

21 The TownsRepresentative referred to in any of the Contract Documents designated
herein is

Town of Lauderdale by the Sea

4501 Ocean Drive

LauderdaleByTheSeaFlorida 33086

ATTN TOWN Manager

22 The TownsEngineer referred to in any of the Contract Documents designated herein is

Chen and Associates

500 West Cypress Creek Road Suite 410

Fort Lauderdale FL 33309

Article 3 TERM

31 Contract Time The Term commences upon full execution of this Contract The Work

shall not commence until the date specified in the Notice to Proceed The Work shall be

Substantially Completed within ninety 90 calendar days after the date specified in the

Notice to Proceed Substantial Completion and completed and ready for final

payment in accordance with the Contract Documents within one hundred and twenty
120 calendar days after the date specified in the Notice to Proceed Final
Completion

32 Term The Term of the Contract shall continue until full performance by the Contractor

of the Contractorsobligations set forth in the Contract Documents or until terminated

earlier pursuant to the terms of this Contract

33 Survival of Obligations Any obligations of the Contractor including but not limited to

any indemnity warranty andor guarantee by Contractor that would or could occur after

the date of expiration or termination of the Contract shall survive the termination or

expiration of the Contract

34 Liquidated Damages Town and Contractor recognize that time is of the essence in

this Contract and that the Town will suffer financial loss if the Work is not completed
within the Contract Times specified herein for the Work above plus any approved
extensions thereof allowed in accordance with the Contract Documents The Contractor

also recognizes the delays expense and difficulties involved in proving the actual loss

suffered by Town if the Work is not completed on time Accordingly instead of requiring
any such proof Town and Contractor agree that as liquidated damages for delay but
not as a penalty Contractor shall pay the Town two hundred and fifty 250 dollars for

each calendar day that expires after the time specified herein for Substantial Completion
of the Work After Substantial Completion if Contractor shall neglect refuse or fail to

complete the remaining Work within the time specified herein for completion and

readiness for Final Payment or any proper extension thereof granted by Town
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Contractor shall pay the Town two hundred and fifty 250 dollars for each calendar

day that expires until Acceptance of the Project and Final Payment

35 Delay of Final Performance Should Substantial Performance Final Completion and

Acceptance of Work andor any modification or additions to the Work be delayed
beyond the time for performance provided above or in the Contract Documents because

of lack of performance by the Contractor it is understood and agreed that aside from

any other liquidated damages all actual additional costs incurred by the Town including
for but not limited to professional services will be the responsibility of the Contractor

36 Weather Delays Contract Time for weather delays may be claimed only by Contractor

for delays caused by adverse weather that affects scheduled working hours on

scheduled Work days but excluding any legal holiday unless previously scheduled and

only after the Contractor has previously been delayed by weather for at least the number
of anticipated working days of weather delays shown on Exhibit 2 and then only to the

extent of the actual number of days delay in those activities that are critical path
activities reflected on the approved Schedule of Values The Contractor shall provide
Town with written notice of all delays claimed due to weather Such written notice shall

identify the critical path activityies affected and the notice shall be delivered to Town

within five 5 days of the delay Town shall determine whether extension of the
Contract Time is justified Extension of time shall be the Contractors sole remedy for

any such delay

37 Other Delays Delays that affect those activities not identified on the Projects critical

path shall not be considered for a Contract Time extension unless the delay shall have

been caused by acts constituting intentional interference by Town and then only to the

extent that such acts continue after the Contractor has provided written notice to Town of

such interference Townsexercise of any of its rights under this Contract regardless of
the extent or number of such changes or Townsexercise of any of its remedies of

suspension of the Work or requirement of correction or replacement of any defective

Work or its strict adherence to the Contract Documents shall not under any

circumstances be construed as intentional interference with the Contractors

performance of the Work

38 Sums Due Town Monies due to the Town from Contractor including without limitation

for shall be deducted from any monies due the Contractor or if no money is due or the

amount due is insufficient to cover the amount charged then the Contractor shall be

liable for liquidated damages said amount and said amount may be deducted from

Retainage defined herein

39 TerminationSuspension

a This Contract may be terminated by Town upon five 5 calendar days written

notice to the Contractor for breach of any material term or condition of this

Contract for failure to substantially comply with the Schedule of Values for

failure to perform the Work in a diligent efficient workmanlike skillful careful
manner and in accordance with the provisions hereof in the event the Contractor

is adjudged bankrupt or has made an assignment for the benefit of creditors has
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become insolvent or for failure to make payments to laborers Subcontractors or

materialmen In such event Town shall provide a description of the nature of the
default in such written notice and if Contractor has not fully cured such default

within the aforesaid five 5 day period the Town shall have the right to terminate

the Contract In the event that Contractor abandons this Contract or causes it to

be terminated by the Town the Contractor shall and hereby does indemnify
defend and hold harmless the Town against any loss pertaining to this

termination In the event of such termination if the Contractor has neglected to

perform Work properly or abandons the Project or the Project is incomplete
without prejudice to any other remedy availabeto Town the Town may make

good all Work may use all equipment left remaining at no cost to Town and may

take such action as may be necessary in the circumstances to resolve any public
safety or welfare issues with no liability or consequences therefore If after such
termination it is determined that the Contractor was not in default or sufficient

cause for termination did not exist the rights and obligations of the parties shall

be the same as if the termination had been issued for the convenience of Town

as described hereinbelow

b This Contract may be terminated by the Town for convenience upon five 5
calendar days written notice to the Contractor In the event of such a termination
the Contractor shall incur no further obligations in connection with the Project and

shall to the extent possible terminate any outstanding Subcontractor obligations
The Contractor shall be compensated for all services performed to the
satisfaction of the Town In such event the Contractor shall promptly submit to

the Town its Application for Payment for final payment which shall comply with

the provisions of the Contract Documents

c This Contract and progress of the Work may be suspended by Town at any time

by written notice to Contractor In the event the suspension is through no fault of

Contractor the Town shall pay Contractorsreasonable and actual costs

resulting from such suspension

Article 4 CONTRACT PRICE

41 Calculation of Payment Town shall pay Contractor on a unit price basis an amount

not to exceed 111710 for completion of the Work in accordance with the Contract

Documents Contractor agrees that all allowances are included in the above Contract
Price and have been computed in accordance with the Contract Documents The

Contractor shall be paid upon completion of Additional Services in such amount as is

specified herein or in any Change Order executed by the Town for the Additional

Services

Article 5 PAYMENT PROCEDURES

51 Pay Applications Contractor shall submit Applications for Payment in the form

attached hereto as Exhibit 3 and in accordance with the Contract Documents

Applications for Payment must be approved by the Town Engineer and shall be

processed by Town as provided in accord with the Contract Documents Contractor
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warrants and guarantees that i all work materials and equipment covered by any

application for payment shall be conveyed free and clear of all liens and ii title to

materials and equipment covered by an application for payment passes to the Town at

the time of payment by Town

52 Progress Payments Retainage Town shall make progress payments deducting the

amount from the Contract Price above on the basis of Contractors Applications for

Payment on or before twenty 20 days after receipt of the Pay Application Rejection of

a Pay Application by the Town shall be within twenty 20 days after receipt of the Pay
Application Any rejection shall specify the applicable deficiency and necessary
corrective action Any undisputed portion shall be paid as specified above All such

payments will be made in accordance with the Schedule of Values established in the

Contract Documents or in the event there is no Schedule of Values as otherwise

provided in the Contract Documents Progress payments will be made in an amount

equal to the percentage of Work completed but in each case less the aggregate of

payments previously made and less such amounts as Towns Representative shall

determine or Town may withhold taking into account the aggregate of payments made

and the percentage of Project completion in accordance with the Contract Documents

and Schedule of Values The Contractor agrees that ten percent 10 of the amount

due for each progress payment or Pay Application the Retainage shall be retained by
Town until Final Completion and Acceptance of the Work In the event there is a dispute
between Contractor and Town concerning a Pay Application dispute resolution

procedures in accordance with the Contract Documents shall be conducted by Town
commencing within 45 days of receipt of the disputed Payment Application The Town

shall reach a conclusion within 15 days thereafter and promptly notify Contractor of the

outcome including payment if applicable

53 Documents Included Each Pay Application shall include an affidavit or partial release

or waiver of lien by Contractor indicating that partial payments received from TOWN for

the Work have been applied by Contractor to discharge in full all of Contractors

obligations including payments to Subcontractors and material suppliers

54 No Waiver by Payment The payment of any Application for Payment by Town
including the final request for payment does not constitute approval or acceptance by
Town of any item of the Work reflected in such Application for Payment nor shall it be

construed as a waiver of any of the Townsrights hereunder or at law or in equity

55 Final Application for Payment Lien Waivers The Final Application for Payment by
Contractor shall not be made until the Contractor delivers to the Town complete original
releases or waivers of all liens and claims signed by all Subcontractors materialmen
suppliers and vendors on a form approved by the Town and an affidavit that so far as

the Contractor has knowledge or information the releases include and cover all

materials and Work for which a lien or claim could be filed The Contractor may if any

Subcontractor materialmen supplier or vendor refuses to furnish the required Final

Waiver of Lien furnish a bond satisfactory to Town to defend and indemnify Town and

any other property owner person or entity Town may be required to indemnify against
any lien or claim
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56 Final Payment Upon Final Completion and Acceptance of the Work by Town in

accordance with the Contract Documents Town shall pay the remainder of the Contract

Price and Retainage as recommended by the TownsRepresentative

Article 6 INDEMNIFICATION

61 Indemnification Contractor shall defend indemnify and hold harmless the Town its

officers agents and employees from and against any and all demands claims losses

suits liabilities causes of action judgment or damages including legal fees and costs

arising out of or related to or in any way connected with Contractors performance or

nonperformance of this Contract other than and only as limited by applicable law and in

an amount no greater than 1000000 per occurrence Contractor shall defend
indemnify and hold the Town harmless from all losses injuries or damages and wages
or overtime compensation due its employees in rendering services pursuant to this

Contract including payment of reasonable attorneys fees and costs in the defense of

any claim made under the Fair Labor Standards Act Title VII of the Civil Rights Act of

1964 the Age Discrimination in Employment Act the Americans with Disabilities Act or

any employment related litigation or workerscompensation claims under federal or state

law The provisions of this section shall survive termination of this Contract

Article 7 CONTRACTORSREPRESENTATIONS AND WARRANTIES

In order to induce the Town to enter into this Contract the Contractor makes the

following representations

71 Contractor Represents the following

711 Contractor has examined and carefully studied the Contract Documents and the

other data identified in the Bidding Documents including the technical data

712 Contractor has visited the Site and become familiar with and is satisfied as to the

general and local conditions and Site conditions that may affect cost progress
performance or furnishing of the Work

713 Contractor is familiar with and is satisfied as to all federal state and local laws
regulations and permits that may affect cost progress performance and

furnishing of the Work Contractor agrees that it will at all times comply with all

requirements of the foregoing laws regulations and permits

714 Contractor has made or caused to be made examinations investigations tests

andor studies as necessary to determine surface and subsurface conditions at

or on the Site Contractor acknowledges that the Town does not assume

responsibility for the accuracy or completeness of information and data shown or

indicated in the Contract Documents with respect to Underground Facilities at or

contiguous to the Site Contractor has obtained and carefully studied or
assumes responsibility for having done so all such additional supplementary
examinations investigations explorations tests studies and data concerning
conditions surface subsurface and Underground Facilities at or contiguous to
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the Site or otherwise which may affect cost progress performance or furnishing
of the Work or which relate to any aspect of the means methods techniques
sequences and procedures of construction to be employed by Contractor and

safety precautions and programs incident thereto Contractor does not consider

that any additional examinations investigations explorations tests studies or

data are necessary for the performance and furnishing of the Work at the

Contract Price within the Contract Times and in accordance with the other terms

and conditions of the Contract Documents

715 Contractor is aware of the general nature of Work to be performed by the Town

and others at the Site that relates to the Work as indicated in the Contract

Documents

716 Contractor has correlated the information known to Contractor information and

observations obtained from visits to the Site reports and drawings identified in

the Contract Documents and all additional examinations investigations
explorations tests studies and data with the Contract Documents

717 Contractor has given Town written notice of all conflicts errors ambiguities or

discrepancies that Contractor has discovered in the Contract Documents and the

written resolution thereof by Town is acceptable to Contactor and the Contract

Documents are generally sufficient to indicate and convey understanding of all

terms and conditions for performance and furnishing of the Work

718 The Contractor agrees and represents that it possesses the requisite skills to

perform the Work and that the Work shall be executed in a good and

workmanlike manner free from defects and that all materials shall be new and

approved by or acceptable to Town except as otherwise expressly provided for

in the Contract Documents The Contractor shall cause all materials and other

parts of the Work to be readily available as and when required or needed for or in

connection with the construction furnishing and equipping of the Project

72 Contractor warrants the following

721 AntiDiscrimination Contractor agrees that it will not discriminate against any

employees or applicants for employment or against persons for any other benefit
or service under this Contract because of race color religion sex national

origin or physical or mental handicap where the handicap does not affect the

ability of an individual to perform in a position of employment and agrees to

abide by all federal and state laws regarding nondiscrimination

722AntiKickback Contractor warrants that no person has been employed or

retained to solicit or secure this Contract upon an agreement or understanding
for a commission percentage brokerage or contingent fee and that no

employee or officer of the Town has any interest financially or otherwise direct

or indirect in the Project this Contract or the proceeds thereof during his or her

term of employment or for one year thereafter Agreement For breach or

violation of this warranty the Town shall have the right to annul this Contract
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without liability or in its discretion to deduct from the Contract Price or

consideration the full amount of such commission percentage brokerage or

contingent fee

723 Licensing and Permits Contractor warrants that it shall have prior to

commencement of Work under this Contract and at all times during said Work all

required licenses and permits whether federal state county or Town Contractor

acknowledges that it is the obligation of Contractor to obtain all licenses and

permits required for this Project which include those listed below

Town Right Of Way Permit

Town Building Permit

Broward County Surface Water Permit

SFWMD Dewatering Permit as necessary
FDEP NPDES Notice of Intent

724 Public Entity Crime Statement Contractor warrants that it has not been placed
on the convicted vendor list following a conviction for public entity crime as

specified in the Instructions to Bidders

Article 8 Hazardous Substance

81 Use of Hazardous Substance The Contractor agrees that it shall not transport to use

generate dispose of or install at the Site any Hazardous Substance except in

accordance with applicable environmental laws Further in performing the Work the

Contractor shall not cause any release of Hazardous Substances into or contamination

of the environment including the soil the atmosphere any watercourse or ground
water except in accordance with applicable Environmental Laws In the event the

Contractor engages in any prohibited activities to the fullest extent permitted by law the

Contractor hereby indemnifies defends and holds harmless Town and its officers

agents and employees from and against any and all claims damages losses causes of

action suits and liabilities of every kind including but not limited to expenses of litigation
court costs punitive damages and attorneys fees arising out of incidental to or

resulting from such activities collectively Environmental Claims

82 Encounter of Hazardous Substance In the event the Contractor encounters on the

Site any Hazardous Substance or what the Contractor reasonably believes to be a

Hazardous Substance and which is being introduced to the Work or exists on the Site
in a manner violative of any applicable Environmental Laws the Contractor shall

immediately stop Work in the area affected and report the condition to Town in writing
The Work in the affected area shall not thereafter be resumed except by written

authorization of Town if in fact a Hazardous Substance has been encountered and has

not been rendered harmless In the event the Contractor fails to stop the Work upon

encountering a Hazardous Substance at the Project to the fullest extent permitted by
law the Contractor hereby indemnifies defends and holds harmless Town and its

officers agents and employees from and against all claims damages losses causes of

action suits and liabilities of every kind including but not limited to expenses of
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litigation court costs punitive damages and attorneys fees arising out of incidental to
or resulting from the Contractorsfailure to stop the Work

83 Effect of Hazardous Substance An extension of time plus payment of actual audited

costs including demobilization costs shall be the Contractorssole remedy for any delay
arising out of the encountering andor rendering harmless of any Hazardous Substance

at the Project Site Town and the Contractor may enter into an agreement for the

Contractor to remediate andor render harmless the Hazardous Substance but the

Contractor shall not be required to remediate andor render harmless the Hazardous

Substance absent such agreement Contractor shall not be required to resume Work in

any area affected by the Hazardous Substance until such time as the Hazardous

Substance has been remediated andor rendered harmless It is the Contractors

responsibility to comply with the requirements hereof based on the law in effect at the

time its services are rendered and to comply with any amendments to those laws for all

services rendered after the effective date of any such amendments

Article 9 INSURANCE AND BONDS

91 Insurance Contractor shall secure and maintain throughout the duration of this
Contract insurance of such types and in such amounts as specified below naming the

Town as named or additional insured underwritten by a firm qualified to do business in

the State of Florida

a Commercial general liability coverage with limits of liability of not less than

100000000 per occurrence combined single limit for Bodily Injury Liability and

Property Damage Liability This liability Insurance shall also include completed
operations and product liability coverages and eliminate the exclusion with respect
to property under the care custody and control of Contractor General Aggregate
except products completed operations in the amount of100000000

b Professional liability errors and omissions insurance coverage in an amount not

less than100000000

c Workers compensation insurance as required by law

d Business Automobile Liability with minimum limits of50000000 per person per

occurrence combined single limit for Bodily Injury Liability and Property Damage
Liability each Coverage must be afforded on a form no more restrictive than the

latest edition of the Business Automobile Liability policy without restrictive

endorsements as filed by the Insurance Services Office and must include

Owned Vehicles Hired and NonOwned Vehicles and Employers Non

Ownership

Endorsements of Insurance shall be provided to the Town at the time of execution of this

Contract reflecting the Town as a named or additional insured Each certificate shall include a

30 thirtyday advance notice of cancellation provision in favor of the Town
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92 Bonds Prior to performing any portion of the Work and within three 3 days of the

Effective Date of the contract the Contractor shall deliver to Town the Bonds except the

maintenance bond required to be provided by Contractor hereunder The bonds

referenced in this Section are collectively referred to herein as the Bonds Pursuant to

and in accordance with Section 25505 Florida Statutes the Contractor shall obtain and

thereafter at all times during the performance of the Work maintain a separate
performance bond and labor and material payment bond for the Work each in an

amount equal to one hundred percent 100 of the Contract Price and each in the form

provided in the Contract Documents or in other form satisfactory to and approved in

writing by Town and executed by a surety of recognized standing with a rating of B plus
or better for bonds up to two million Upon Substantial Completion the Contractor shall

provide the Town with a maintenance bond for the Work in an amount equal to one

hundred percent 100 of the Contract Price in a form satisfactory to the Town and

which shall be continuing and remain available for use by the Town for a period of one

year subsequent to Final Completion The Surety providing such Bonds must be

licensed authorized and admitted to do business in the State of Florida and must be

listed in the Federal Register Dept of Treasury Circular 570 The cost of the

premiums for such Bonds is included in the Contract Price If notice of any change
affecting the Scope of the Work the Contract Price Contract Time or any of the

provisions of the Contract Documents is required by the provisions of any bond to be

given to a surety the giving of any such notice shall be Contractorssole responsibility
and the amount of each applicable Bond shall be adjusted accordingly If the surety is

declared bankrupt or becomes insolvent or its right to do business in Florida is

terminated or it ceases to meet applicable law or regulations the Contractor shall within

five 5 days of any such event substitute another Bond or Bonds as applicable and

Surety all of which must be satisfactory to Town

Article 10 CONTRACT DOCUMENTS

101 The Contract Documents listed below which are listed in their order of precedence for the

purpose of resolving Contract conflicts errors and discrepancies by this reference shall

become a part of the Contract as though physically attached as a part thereof

1011Contract for Construction

1012Exhibits to this Contract

1013Change Orders

1014Field Orders

1015General Conditions

1016Supplementary Conditions

1017Bid Documents including but not limited to Invitation to Bid Addendum
Instructions to Bidders Bid Form provided by Contractor Drawings Plans and

Specifications
1018Notice of Award and Notice to Proceed
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Addenda subject matter takes the same precedence over the respective subject matter

that it is modifying Each subsequent addendum takes precedence over previous
addenda

The foregoing documents are deemed incorporated into this Contract There are no

Contract Documents other than those listed herein The Contract Documents may only
be amended modified or supplemented as provided in the Contract Documents andor

by written document signed by all parties

Article 11 SPECIAL CONDITIONS

111 Upon Notice by Contractor of completion of Work Contractor shall provide the Town

with all operating manuals and product and equipment guarantees

112 Contractor shall begin the Work no later than five 5 days after Notice to Proceed is

issued by Town

113 Contractor shall assign a representative with appropriate credentials who shall be present
at all times during the Work The Contractor shall be responsible for all manner and means

of the Work and shall be responsible for all equipment transport and final destination and

disposal of the vegetation and litter debris to a licensed facility offSite Contractor shall be

responsible for all expenses and equipment related to said removal

114 The Contractor shall supply all of the labor materials equipment tools apparatus means

of transportation services and incidentals necessary for completion of the Work shall be

accountable for the safe proper and reasonable installation maintenance and use of the

same during construction and shall remove all construction equipment tools and

apparatus upon Final Completion Contractor shall perform all Work in the best and most

workmanlike manner Special care shall be taken by the Contractor in placing and

removing material or equipment to avoid unnecessary injury to either public or private

property or areas adjacent to the Work

115 The Work shall be executed at such time and in or on such part or parts of the Project
as may be required to complete the Work as required

116 Contractor shall coordinate with the Town Representative designated herein to schedule

the Work Work is anticipated to be performed Monday through Saturday between the

hours of800 am and 530 pm excluding all legal holidays It shall be the Contractors

responsibility to determine and observe all legal holidays

117 The Contractor shall not perform Work beyond the time and days determined above

without the prior written approval of the Town Any additional inspection costs incurred

by the Town due to Work schedules in excess of the requirements hereof shall be borne

by the Contractor

118 Contractor shall be responsible for the legal disposal of any and all debris as a result of

the Work at a licensed facility Prior to commencement of the Work Contractor shall
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provide Town the name and location of the facility that will be used for debris placement
The Contractor shall provide the Town with copies of receipts for debris placement from

the disposal facility

119 The Work shall be performed in such a manner as to provide a minimum of inconvenience

to the residents of the area Any debris or other material spilled shall be removed by the

Contractor and the streets shall be cleaned daily to the satisfaction of the Town

1110 The Contractor shall protect from damage the Site including all utilities structures surface

and subsurface structures at or near the Site of the Work and shall repair or restore any

damage to such facilities except utilities resulting from failure to comply with the

requirements of the Contract Documents or the failure to exercise reasonable care in the

performance of the Work It will be the Contractors responsibility to exercise all caution in

the vicinity of any above andor Underground Facilities The Contractor shall be fully
responsible for and repair all damages to buildings telephone or other cables sewers

water pipes pavement driveways walls sprinkler systems survey markers or other

structures which may be encountered whether or not specified herein If the Contractor

fails or refuses to repair any such damage promptly the Town may have the necessary
Work performed and charge the cost thereofto the Contractor

a The Contractor shall comply with the Florida Building Code and Town Code in all

respects including without limitation regarding precautions to be taken in the

protection of existing vegetation structures and utilities

b The Contractor shall maintain and provide access to fire hydrants and alarm boxes

throughout the execution of the Work Hydrants and fire alarm boxes shall be kept
clear and kept visible at all times unless approved otherwise If visibility cannot be

maintained the Contractor shall provide clearly visible signs showing the location of

the fire hydrant and fire alarm boxes

c The Contractor shall comply with all applicable federal and state rules and laws

including without limitation the requirements of the Clean Air Act and the Federal

Water Pollution Control Act and Florida Department of Transportation
requirements as well as other requirements specified in those regulations and

guidelines

1112 The Contractor shall be responsible for determining the location character and depth of

all utilities Within two 2 days before digging if applicable Contractor shall notify
Sunshine One Call 8004324770 to find out where buried utilities electric gas

telephone cable water are located within the Town as required by Chapter 556 FS

1113 At points where the Contractors operations are adjacent to utility facilities which if

damaged might result in expense loss and disruption of service or other undue

inconvenience to the public or to the owner Work shall not be commenced until all

arrangements necessary for the protection thereof have been made by the Contractor The

Contractor shall not repair or attempt to repair utility damage but shall immediately contact

the utility owner The Contractor shall obtain the name address and telephone number of

each utility company to contact The Contractor shall be solely and directly responsible to
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the owner and operators of such utilities for any damage injury expense loss
inconvenience or delay caused by the Contractors operations

1114 The Contractor shall be fully responsible for maintaining in good condition existing trees
and shrubs located on the Property and any adjacent or contiguous properties The

Town acknowledges that the Contractor will need to place heavy equipment on the

Property and the TownsRepresentative shall meet with the Contractor to designate a

staging area for the location and storage of the Contractors equipment during the

performance of the Work

1115 Any damage to property not repaired or replaced by the Contractor shall be restored by
the Town and charged against the Contractors payment

1116 The Town shall have no liability to the Contractor for any damages to the Contractor for

delay or interruption of the Project or for unforeseen conditions The Contractors sole

and exclusive remedy for any such delay if any shall be an extension of the Contract

Time In order for the Contractor to obtain an extension of time the Contractor shall

request same of the Town in writing within 24 hours of any delay or interruption of the

Project

1117 The Contractor shall leave the Site free of debris or surplus materials on a daily basis In

the event of failure or undue delay on the part of the Contractor the Town may employ
such equipment and labor as may be necessary and charge such costs against the

Contractor and deduct the amount from the monies due the Contractor for Work performed

1118 The Contractor shall secure the Work area for safety purposes daily Prior to completion of

Work the Contractor shall clean and grade the Site area level

1119 All appropriate safety measures shall be taken by and are the responsibility of the

Contractor

1120 The Contractor shall also be responsible for coordinating all inspections of Work

performed by Subcontractors Failure to contact the Town or its representatives to

obtain the required inspections shall be sufficient cause for rejection of Work The

Towns Representative must certify that all Work has been completed to the Towns

satisfaction before payment is made

1121 Contractor shall maintain accurateAsBuilt Drawings and submit to Town with

Substantial Completion documentation

1122 Contractor shall submit written notice of Substantial Completion to Town at the time of

Substantial Completion

Article 12 MISCELLANEOUS

121 Definitions Terms used in this Contract will have the meanings as provided herein and

as may be indicated in the other Contract Documents
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122 No Assignment No rights under or interests in the Contract Documents will be binding
on another party thereto without the written consent of the party sought to be bound
and specifically but without limitation moneys that may become due and moneys that

are due may not be assigned without such consent except to the extent that the effect

of this restriction may be limited by law Unless specifically stated to the contrary in any
written consent to an assignment no assignment will release or discharge the assignor
from any duty or responsibility under the Contract Documents

123 Binding Agreements with All Documents Town and Contractor each binds itself its

partners successors assigns and legal representatives to the other party hereto its

partners successors assigns and legal representatives in respect to all covenants

agreements and obligations contained in the Contract Documents

124 Severability Should any provision paragraph sentence word or phrase contained in

this Contract be determined by a court of competent jurisdiction to be invalid illegal or

otherwise unenforceable under the laws of the State of Florida such provision
paragraph sentence word or phrase shall be deemed modified to the extent necessary

in order to conform with such laws then shall be deemed severabe and in this

Contract shall remain unmodified and in full force and effect

125 Remedies If and when any default of this Contract occurs the Town may avail itself of

any legal or equitable remedies that may apply including but not limited to actual

damages and specific performance Such remedies may be exercised in the sole

discretion of the Town Nothing contained in this Contract shall limit the Town from

pursuing any legal or equitable remedies that may apply

126 Access to Public Records Contractor shall comply with the applicable provisions of

Chapter 119 Florida Statutes The Town shall have the right to immediately terminate

this Contract for the refusal by the Contractor to comply with Chapter 119 Florida

Statutes The Contractor shall retain all records associated with this Contract for a

period of five 5 years from the date of Final Payment or Termination of this Contract

127 Inspection and Audit During the term of this Contract and for five 5 years from the

date of Termination the Contractor shall allow Town representatives access during
reasonable business hours to Contractorsrecords related to this Contract for the

purposes of inspection or audit of such records If upon an audit of such records the

Town determines the Contractor was paid for services not performed upon receipt of

written demand by the Town the Contractor shall remit such payments to the Town

128 Ownership and Reuse of Documents Ownership of all documents including but not

limited to drawings asbuilts plans and specifications and related computerized
documents utilized or prepared by Contractor in the performance of the Work shall

remain with the Town The Contractor any Subcontractors or Suppliers or other person
or organization performing or furnishing any of the Work under a direct or indirect

contract with the Town shall not reuse any documents without prior written consent of

the Town Upon termination of the Project or the Contract the Work product of the

Contractor shall become the property of the Town and the Contractor shall transfer to
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Town all Work product in its possession including but not limited to designs
specifications drawings studies reports and all other documents and digital data in the

possession of the Contractor pertaining to this Project Contractor shall deliver the

aforesaid documents to Town as a condition precedent to obtaining Final Payment under

this Contract Contractor shall pay all taxes licenses fees and royalties and costs

incident to the use in performance of the Work

129 Counterparts This Contract may be signed in one or more counterparts each of which

when executed shall be deemed an original and together shall constitute one and the

same instrument

1210 Notices Whenever any party is required to give or deliver any notice to any other party
or desires to do so such notices shall be sent via certified mail or hand delivery to

FOR CONTRACTOR

FOR TOWN

Town of Lauderdale By The Sea

4501 Ocean Drive

Lauderdale By The Sea Florida 33036

ATTN TOWN Manager

WITH COPY TO

Weiss Serota Helfman Pastoriza Cole Boniske PL

200 East Broward Suite 1900

Fort Lauderdale Florida 33134

ATTN Town Attorney

1211 Waiver of Jury Trial and Venue The Town and Contractor knowingly irrevocably
voluntarily and intentionally waive any right either may have to a trial by jury in State and

or Federal court proceedings in respect to any action proceeding lawsuit or

counterclaim based upon the Contract Documents arising out of under or in connection

with the Work or any course of conduct course of dealing statements or actions or

inactions of any party The venue for any lawsuit arising out of this Contract shall be in

Broward County Florida

1212 Attorneys Fees If either the Town or Contractor is required to enforce the terms of the

Contract by court proceedings or otherwise whether or not formal legal action is required
the prevailing party shall be entitled to recover from the other party all such costs and

expenses including but not limited to court costs and reasonable attorneys fees

1213 Amendments This Contract may only be amended by a written instrument singed and

approved as required by the parties or by execution of a Change Order as described

herein
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IN WITNESS WHEREOF the parties hereto have made and executed this Contract on the

respective dates under each signature LAUDERDALE BY THE SEA FLORIDA signing by and

through its Town Manager authorized to execute same by Commission action on the day of

2011

ATTEST

TOWN CLERK

LAUDERDALE BY THE SEA FLORIDA

By
Constance Hoffmann Town Manager

day of December 2011

APPROVED AS TO FORM AND SUFFICIENCY

By
TOWN ATTORNEY

WITNESS

By

Print Name

By

Print Name

By
Signature and Title
Corporate Seal

Type NameTitle signed above

day of 200

In the event that the CONTRACTOR is a corporation there shall be attached to each

counterpart a certified copy of a resolution of the board of the corporation authorizing the officer

who signs the contract to do so in its behalf

CERTIFICATE AS TO CORPORATE PRINCIPAL

CONTRACTOR
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certify

who signed

LauderdaleByTheSea Broward County

is

the

that I am the

of

and that

Agreement with

Florida for

of said

Corporation with full authority to sign said Agreement on behalf of the Corporation

Signed and sealed this

SEAL

20

Signature

Typed wTitle

STATE OF FLORIDA

COUNTY OF Broward

SWORN TO AND SUBSCRIBED before me this

My Commission Expires

day of

Notary Public

CERTIFICATE AS TO AUTHORIZED CORPORATE PERSONNEL

I certify that I am the of

who signed the Agreement with LauderdaleByThe Sea Broward County Florida for the Project

titled Flamingo Avenue Drainage and that the following persons have the authority to sign

payment requests on behalf of the Corporation

Signature Typed NamewTitle

day of

20
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Signature Typed NamewTitle

Signature Typed NamewTitle

Signed and sealed this day of 20

SEAL
Signature

TypedwTitle

STATE OF FLORIDA

COUNTY OF Broward

SWORN TO AND SUBSCRIBED before me this day of 20

My Commission Expires

Notary Public
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Exhibit1A

CHANGE ORDER REQUEST

Project Flamingo Avenue Drainage
To Contractor

From Engineer
Address

Request No

Date of Issuance

Contract For Construction

Contract Date

Project Mgr

Contractor

Consultant

To Contractor

Address

Project No

Consultant

Other

Other

Please submit an itemized proposal for changes in the Contract Price and Contract Time for

proposed modifications to the Contract Documents for the Project Within days
Contractor must submit this proposal or notify the Engineer and Town in writing of the date on

that proposal submission is anticipated

THIS IS NOT A CHANGE ORDER A CONSTRUCTION CHANGE DIRECTIVE OR A

DIRECTION TO PROCEED WITH THE WORK DESCRIBED IN THE PROPOSED

MODIFICATIONS

DESCRIPTION Insert a written description of the Work

ATTACHMENTS List attached documents that support description

REQUESTED BY THE ENGINEER
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Signature Printed Name and Title
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CHANGE ORDER PROPOSAL

Exhibit1B

Project Flamingo Avenue Drainage
To Lauderdale By The Sea

From Contractor

Request No

Date of Issuance

Contract For Construction

Project Mgr
Architect

Address

To Engineer
Address

Contract Dated

Project No

The following is in response to your Change Order Request No

Consultant

Consultant

Other

Other

PROPOSED ADJUSTMENTS
1 The proposed basis of adjustment to the Contract Price or Guaranteed Maximum Price

is

LumpSum increase decrease of

Unit Price of per
As follows

2 The Contract Time is proposed to be adjusted The proposed
Adjustment is

Increased days
Decreased days
Recalculation of total days
for the Project days

REQUESTED BY THE CONTRACTOR
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Signature Printed Name and Title
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Exhibit 1C

CHANGE ORDER

TO Town ofLauderdaleByTheSea

PROJECT Flamingo Avenue Drainage

CONTRACTOR DATE

This Change Order will authorize the following change to the Contract

The Work as set forth in the Contract is hereby amended to include the items set

forth on Exhibit A attached hereto and by this reference made a part hereof for

all purposes

This Change Order constitutes full final and complete compensation to the Contractor for all

costs expenses overhead and profit and any damages of every kind that the Contractor may
incur in connection with the above referenced changes in the Work and any other effect on any

of the Work under this Contract The Contractor acknowledges and agrees that

a The Contract Price under the Contract will be unchanged changed by this Change
Order and

b The schedule for performance of Work will be unchanged changed by this Change
Order

The Contractor expressly waives any claims for any additional compensation damages or time

extensions in connection with the abovereferenced changes Except as herein or heretofore

expressly modified all terms of the Contract Documents shall remain in full force and effect and

shall cover the performance of and payment for any Work authorized hereunder Any defined

terms not defined in this Change Order shall have the meanings set forth in the Contract
Documents

By signing below the parties indicate acceptance of this Change Order as set forth herein

LAUDERDALE BY THE SEA CONTRACTOR

By By

Name Constance Hoffmann Name

Title Town Manager Title
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Exhibit 2

Anticipated Weather Days in Contract Time

NONE
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ITB 110601 FLAMINGO AVENUE STORMWATER DRAINAGE

Bid Opening August 11 2011 200 PM BID TAB

General Drainage Roadway Miscellaneous Total

1 Miguel Lopez Jr Inc

2 Foster Marine Contractors Inc

3 Westwind Contracting Inc

4 SunUP Enterprises

5 Straightline Engineering Group

6 Horizon Contractors

7 Charlie Frymyer Paving

8 JohnsonDavis Inc

9 Mancon

10 Fountain Engineering

11 Carive

2128000

1980000

3117500

2575000

2000000

4500000

3550000

2600000

2341800

4275358

4120830

5554500

6069100

6031850

5935000

6543000

6408000

7448050

7318000

8225000

12774560

16858942

3486000

3276000

2511600

3192000

3948000

3024000

3044160

4200000

4078200

4177302

3828370

2500

2500

2500

2500

2500

2500

2500

2500

2500

2500

2500

11171000

11327600

11663450

11704500

12493500

13934500

14044710

14120500

14647500

21229720

24810642


